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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1960 
'VILLIAM G. DARDEN, Plaintiff in ~rror, 
versus 
NORTH AMERICAN BENEFIT ASSOCIATION, A 
DELAWARE CORPORATION, Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
To the lljonorable .Chief Justice and .Associate Justice~ of 
th.e Supreme Court of .Appeals of Virginia: · 
Your petitioner, William G. Da1~den, respectfully repre-
sents: 
That he is aggrieved by a judgment of the Circuit Court 
of Nansemond County, rendered at its May, 1937, term, in 
thQ above styled action at law, and respectfully petitions that 
a writ of error be awarded him from said judgment entered 
on the 13th day of May, 1937, wherein petitioner was awarded 
judgment against North American Benefit Association for 
the sum of $90.00, in an action by notice of motion for the 
sum of $800.00 alleged to be due petitioner as beneficiary 
upon a certain policy of insurance on the life of his father, 
William T. Darden. 
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Transcript of the record in this cause is filed herewith as 
a part of this petition. 
In this petition plaintiff, Willian1 G. Darden, and defend-
·ant, North An1erican Benefit Association, below, will be re-
ferred to as plaintiff and defendant, respectively. 
THE FACTS. 
On N ovP.mber 1st, 1933, North American Benefit Associa-
tion, Incorporated, a nondescript Delaware Corporation, is-
suP.d to plaintiff, as beneficiary, a certain certificate of in-
surance (Exhibit #l) on the life of his father, William T. 
Darden, in which said association agrees to pay certain sums 
to plaintiff, increasing at stated intervals to a maximum o£ 
$800.00; at the death of William T. Darden having reached 
the sum of $450.00. In the certificate is a provision that in 
the event the· insured diP-s from anv one of certain named 
disP.ases (therein naming all knownL to man) having its in-
ception within two years of the date of the certificate the 
amount due thereunder shall be one-fifth of the sum other-
wise payable. William T. Darden, the insured, was in good 
health 'vhen the policy 'vas written on November 1st, 1933, 
and remained so until October lOth, 1934, when he was at-
tended by a physician for the first time (R., pp. 26, 27, 28). 
With only this slight indisposition, which was said by the 
physician to be heart disease the insured continued in ap-
parent good health until the day of his death on August 9th, 
1935 (R., p. 9). . 
With this the status of the case at its close counsel for 
plaintiff moved the Court to strike defendant's evidence and 
P.nter up judg·ment for plaintiff (R., p. 32), because William 
T. Darden did not die within one year of the inception of 
the certificate (but lived twenty-two months thereafter) and 
the certificate had become incontestable under Section 4228 
nf the Code of 193(1. Thereupon the whole matter of law and 
fact was submittP.d to the Court, it first impliedly ruling that 
plaintiff (R., p. 35) was entitled to recover of defendant as-
sociation the sum of $450.00 and then later holding that the 
l~mit of recovery was $90.00 (R., pp. 37, 38), to which action 
of the Court in so holding the plaintiff duly excepted (R., 
p. 38). 
The plaintiff dismissed his action as to Eugene R. .J oneR. 
another defendant (R., p. 8). 
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PJJAINTIFF ASSIGN.S THE FOLLOWING ERRORS: 
That the Court erred in-
(1} Refusing to sustain plaintiff's motion to strike de-
fendant's testimony; 
(2) Refusing to enter up judgment for plaintiff in the sum 
of $450.00; and 
(3) In entering up judgment for plaintiff for only the 
sum of $90.00. 
THE QUESTION. 
The question presented is: JVhether an insurance cmn-
pany may aontract to in.s·ure life for a stated amou.nt and for 
.c;ome ca'USe, or condition, thereafte·r arising decrease or li1nit 
the arno~tnt payable under its contract where the liability 
thereon accrues after the expiration of the year during which 
it may be contested u.nder Section 4228 of the Code of Vir-
_qiwia. · 
or 
Is a provision fior decrease of the limit of liability under 
a policy of insurooce for a condition subsequB'I'tt occurrirt-.q 
after one year within Section 4228 of the Code of Virginia?· 
THE ARGUMENT. 
The pertinent portion of Section 4228 of the Code of Vir-
~inia is as follows: 
''In any action ·* * * on a policy of life insurance * * * it 
shall be no defense that thP- insured committed suicide, * * *. 
Nor shall such policy be contestable for any cause· after it 
shall have been in force during the lifetime of the insured 
for one year from its date, " • '"'.'' 
It is difficult to conceive how the above provision of the 
policy can be squared with Section 4228 of the Code. The 
policy in question definitely insures William T. Darden for 
a stated sum and does not exclu.de any specific disease or say 
that any disease wl1ich is thereafter relied upon to limit its 
liability, i.<; not a risk in.r;ured a.qain.st, but gives blanket in-
~nrance and then, b~ause of the happening of some subse-
QUP.nt event, seeks to take away four-fifths of the liability 
which it has already assumed. If it may by such subsequent 
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condition reduce its oblig·ation by eighty per centum it may 
by the same circumstances effect a reduction of ninety-nine 
and forty-four hundredths per centum, or reduce its liability 
from $10.000.00 to ten cents, and thereby defeat the very pur-
nose of the above Code section, regardless of the age of the 
policy and whenever the disease constituting a constriction 
of liability has its inception. 
The object of the Code provision was to make insurance 
contracts secure, to obviate lawsuits for third parties after 
the mouth of the insured was closed, and to make certain that 
no condition could arise to defeat any part of the policy after 
the expiration of one year for a circumstance which was not 
in existence at the inception of the policy. The defendant 
says that its effort to reduce its liability to one-fifth of the 
face of the policy is not a contest, and therefore the Code 
provision making the policy incontestable does not apply; 
but, unless one engag·es in mental gymnastics, he cannot 
escape the view that an effort to restrict the liability upon a 
policy of insurance to part of its faee amount after the ex-
piration· of one year is a contest within the meaning of the 
section referred to, for, in this particular instance, the con-
test wipes away four-fifths of the value of the policy and it 
is certainly a contest of the policy to that extent. It has al-
ways been the argument of those taking the contrary posi-
tion that this was a question of coverage and not of contest, 
but this ar1-!;ument is full of sophistry and acrobatic thinking. 
Suppose for example the policy was reduced from $450.00 to 
one cent. Could it then be said that because the defendant 
insisted that its liability was only one cent, or even the 
amount of premiums paid, it was not at the same time con-
testing the policy to the extent of the difference between the 
facP. of the policy and the sum it said was coverage¥ And, 
if the defendant may set up a condition occurring within two 
years to defeat its liability in whole or in part, may it not 
fix the time to ten or twenty years 7 
Moreover, it is anomalous to say that a policy may be de-
feated in whole or in part 'lvhere there is no misrepresentation 
at the inception of the policy, buJ; may not be defeated where 
there is misrepresentation, even thqugh willful, which is not 
material to thA risk (Section 4220 of the Code). In the in-
stant case the insured was in good health at the inception of 
the policy. No misrepresentation is relied upon and he lived 
nearly hvo years thereafter. The defendant assumed the 
whole ri~k in .the beginning-, but because of some condition, 
which could not have been foreseen, occurring after the risk 
\Vas assumAd, now seeks to limit its liability after the expira-
tion of tl1e year during \Vhich it might have contested tlie 
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policy. The defendant confuses coverage with condition. 
Coverage is that which is undertaken in the beginning which 
defendant had the option of taking or rejecting. It· took the 
risk. Condition subsequent is some event or circumstance 
thereafter taking place. It relies upon such an event to 
escape its liability for four-fifths of its assumed risk after 
the expit·ation .of one year. It is respectfully submitted that 
tbis cannot be done under Section 4228 of the Code. 
In 26 Am. & Eng. Enc. ·Law, 2d ed. 657, it is said: 
''To carry out effectually the purpose of a statute it must 
be so construed as to defeat all attempts to do or avoid in 
an indirect or circuitous manner that which it has prohibited 
or enjoined; courts must labor to suppress all subtle inven-
tions and circumlocution by whi-ch the object and purpose of 
thP. law will be defeated.'' 
In Whitfield v. Aetna Life Ins. Co., 205 U. S. 489, 501; 27 
S. ·Ct. 578 ; 51 L. Ed. 895, 898, the Company assumed the risk 
in exactly the same manner ~s the defendant did in the case 
at bar and its policy provided: 
"If death results * * • due to injuries intentionally inflicted 
upon th~ insured by himself; or due to suicide, sane or in-
~ane; or due to the taking of poison, voluntarily or involun-
tarily, or the inhaling of any gas or vapor; or due to injuries 
received while under the influence of intoxicants or nar-
C<'tics,-then, in all such cases ·referred to in this paragraph, 
the limit of this company's liability shall be ·one-tenth the 
amount otherwise payable under this policy, anything to the 
contrary in this policy notwithstanding .. * • *." 
By a statute from Miss.ouri contest of the policy was pro-
hibited unless it was proven that the policy was taken out 
in contemplation of suicide. The company contended that 
because the policy provided for the payment of one-tenth of 
the face thP.reof it was not contesting the policy by seeking 
to limit its liability in the action brought, but it was simply· 
attempting to enforce the contract. Said Mr. J 1.:1stice Harlan 
in rendering the opinion of the Court: 
''Assuming-, as upon the record 've must do--that, within 
tl1e true meaning of both the statute and the policy, the in-
sured committed suicide. without having contemplated self-
destruction at the time he made application for insurance, 
the question arises whether the contract of insunance limiting 
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the recovery to one-tenth of the principal sum specified was 
valid and enforceable.'' * * *. 
''Did the courts below err in adjudging that the policy in 
suit was not forbidden by the statutef Can an insurance 
company and the insured lawfully stipulate that, in the event 
of suicide, not contemplated by the insured 'vhen applying 
for a policy, the company shall not be bound to pay the prin-
cipal surr1 insured, but only a given part thereoff Will the 
statute, in a case of suicide, allow the company, when sued 
on its policy, to make a defense that will exempt it, simply 
because of such suicide, from liability for the principal sum f 
''We cannot agree with the learned courts below in their 
interpretation of the statute. The c.ontract between the par-
~ ties, evidenced by the policy, is, we think, an evasion of the 
statute, and tends to defeat the objects for which it was en-
acted. In clear, emphatic words the statute declares that in 
all suits on policies of insurance on life it shall be no. defense 
that the insured committed suicide, unless it be shown that 
he contemplated suicide when applying for the policy. What-
ever tends to ·diminish the plaintiff's cause of action or to 
defeat recovery in whole or in ·part amounts in law to a de-
fense. When the company denied its liability for the whole 
of the principal sum, it certainly made a defense as to all of 
that sum except one-tenth. If, notwithstanding the statute, 
an insurance company may, by contract, bind itself, in case 
of the· suicide of the insured, to pay only one-tenth of the 
principal sum, may it not lawfully conti·act for exemption 
as to the whole sum or only a nominal part thereof, and, if 
sued, defeat any action in which recovery is sought for the 
entire amount insured 1 In this way the statute could be an-
nulled or made useless for any practical purpose. Looking 
at the object of the statute, and giving effect to its words ac-
cording to their ordinary, natural meaning, the legislative 
intent was to cut up by the roots any defense as to the whole 
and every part of the sum insured, which was grounded upon 
the fact of suicide. The manifest purpose of the statute was 
to make all inquiry as to suicide wholly immaterial, except 
· wh~re the insured contemplated suicide at the time he ap-
plied for his policy. Any contract inconsistent with the stat-
utP. must be held void.'' 
The defendant seemed to draw some comfort from and the 
lower Court referred to the opinion of Cardozo, .J., in the 
casP. of Metropolitam, Life Ins. Co. v. ConwO!JJ, 252 N. Y. 449, 
169 N. E. 642; but that case is distinctly favorable to plain-
tiff's contention. Therein the Insurance Company applied 
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to the Superintendent of Insurance for his approval of a rider 
to be attached to its policies in the following form: 
"Death as a result of service, travel or flight in any species 
of aircraft, except as a fare-paying passenger, is a risk not 
assumed under this policy; but, if the insured shall die as a 
result, directly or indirectly, of such service, travel or flight, 
the company will pay to the beneficiary the reserve on this 
policy.'' 
In holding the rider submitted consistent with the incon-
testabl~ clause, the -Court, in its opinion by Cardozo, J., said: 
"We agree with the Appellate Division in its holding that 
rider and statute in this instance are insistent and harmoni-
ous. The provision that a policy shall be incontestable after 
it has been in force during the lifetime of the insured for a 
period of two years is not a mandate as to coverage, a defini-
tion of the hazards to be borne by the insurer. It means only 
this, that within the limits of the coverage the policy shall 
stand, unaffected by any defense that it was invalid by rea-
son of a condition broken.'' 
The Company expressly, in the rider submitted, stated that 
the risk of travel in any species of aircraft was not a risk 
assumed by the Company and, of course, the decision of the 
Court is plainly right and in strict accord with plaintiff's 
contention herein. 
_ In Massey v. United Security Life Ins. Co., 159 Va. 832, this 
Honorable Court quoted with approval the opinion of Car-
dozo, J., supra. In the Massey case the insured warranted in 
his application that his occupation was that of a lawyer and 
covenanted and agreed that he would not without the written 
consent of the insurer engage in service on any railway train,. 
upon penalty of forfeiture. The insured was in fact a con-
ductor for the C. & 0. Railway Company and was killed in 
the service by· onP. of its trains while acting as a brakeman 
morA than one year after the inception of the policy. 
It was therein HELD that the covenant not to engage in 
service on any railway train was a condition subsequent; that 
thA incontestable statute applied; that the policy was incon-
testable for breach of the covenant after the expiration of 
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onG year; that the comp·any assumed the risk in the :first in .. 
stance and that the policy could not be defeated by the hap-
pening of any condition beyond the time fixed in Section 4228 
of t.hc Code. The same distinction is drawn in the case at 
bar, because the defendant assumed the risk and now con-
tendR that it should be bound for only twenty per centum 
thereof because of a condition, that is, death by a named 
'disease, happening- after the expiration of one year. 
The O.ourt in its opinion in the· Massey case, supra, con-
vincingly sets out the distinction bet,veen coverage and con-
dition subsequent iu quoting from Bowman v. Surety Fwnd 
Life Ins. ·co., 149 Minn. 118, 182 N. W. 991, 992, and Ruddock 
v. Detroit Life Ins. Co., 209 l\Hch. 638, 177 N. W. 242, 243, 
which need not be set out here. 
There are manv other and additional authorities which 
could be cited to the Court, but because of Rule IV will not 
be dealt with. 
It is respectfully submitted that the case at bar was plainly 
decided wrong by the lower court; that the defendant's de-
fense is a contest of its policy; that it relies upon the breach 
of a condition subsequent broken after the expiration of the 
contest period and nowhere is the question of coverage in-
volved. It is with deference, of course, stated, therefore, that 
the Court erred in refusing to strike defendant's testimony; 
in refusing to enter up judgment for plaintiff for the sum of 
$450.00 and in entering up judgment for plaintiff for only the 
sum of $90.00. 
Plaintiff therefore prays that a writ of error be granted 
him; that the judgment complained of be reviewed and that 
final judgment for plaintiff be entered for the sum of $450.00, 
with legal interest thereon from the death of William T. Dar-
den, until paid. . 
(This petition is hereby adopted as the opening brief; and 
counsel for petitioner desires to state orally the reasons for 
reviewing the errors and judgment complained of.) 
(A copy of this petition has been mailed to Janies H. Cor-
bitt, Suffolk, Virginia, counsel for defendant in the trial 
Court the date of mailing being November lOth 1937.) 
· And your petitioner will ever pray etc. 
WILLIAM G. DARDEN, 
By Counsel. 
TH0~1:AS L. WOODWARD, 
Counsel for petitioner. 
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~ I • • 
We, Paul L. Everett and Thomas L. Woodward, counsel 
prac~icing in the Supreme Court of Appeals of Virginia, do 
certify that in ~ur opinion the judgment complained of in the 
foregoing petition should be reviewed by the Supreme Court 
of Appeals of Virginia. 
Given under our hands this lOth day of November, 1937. 
P .A.UL L. EVERETT, 
THOMAS L. WOODW .ARD. 
Received November 11, 1937. 
M. B. WATTS, Clerk. 
Received 11/24/37. 
Writ of error granted. Bond $200.00. 
Dec. 14, 1937. 
Rec 'd. Dec. 15, 1937. 
RECORD 
.VIRGINIA·: 
c. v. s. 
c. v. s. 
M. B. W. 
PLEAS before the Circuit Court of N ansemond County, 
at the Courthouse of said County on the 13th day of May, 
1937. 
BE IT REMEMBERED, That heretofore, to-wit: In the 
Clerk's Office of the Circuit Court of N ansemond County on 
the 22nd day of June, 1936, came William G. Darden, by his 
attorneys, and filed his NOTICE OF MOTION against North 
American Benefit Association, a Delaware Corporation, and 
Eugene R. Jones, in the words and figures following: 
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Virginia: 
In thA Circuit Court of Nansemond County: 
William G. Darden, Plaintiff, 
v. 
North .American Benefit Association, a Delaware Corpora-
tion, and Eugene R. Jones, Defendants. 
To North American Benefit Association, a Delaware Cor-
poration with its principal office in the City of Wilmington, 
in the State of Delaware, and Eugene· R. Jones, (of Rich-
mond, Virginia, President of said corporation): 
·You are ~ereby notified that on the 13th day of July, 1936, 
at ten o'clock, a. m., or as soon thereafter as the same may 
be heard, the undersigned, William G. Darden, a resident of 
Virginia will move the Circuit Court of Nansemond County, 
for judgment 3;gainst you in the sum of $800.00, with leg·al in-. 
terest thereon 'from the 9th day of August, 1935, until paid, 
the same being due from you to the said William G. Darden 
for this, to-wit: 
That prior, on and ever since November lst,.1933, 
page 2 ~ North .American Benefit Association, Incorporated, 
was and is now operating and engaged in the as-
_sessment insurance business in the Commonwealth of Vir-
ginia, and while so operating and engaged in said assessment 
insurance business in the Commonwealth of Virginia, to-wit= 
On November 1st, 19'33, North American Benefit Association, 
Incorporated, caused its certain certificate #5700, filed here-
with, and as a part hereof, to be issued and delivered to Wil-
liam G. Darden, wherein it obligated and agreed to insure the 
life of William T. Darden, the father of William G. Darden, · 
in the sum of $800.00, to be paid to the said William G. Dar-
den, the beneficiary in said certificate, upon the death of Wil-
liam T. Darden, at any time thereafter, for which North 
American Benefit Association, Incorporated, charged and 
has been paid initiation fees and assessments as and when 
required, and while said certificate was in full force and ef-
fect; to-wit: August 9th, 1935, the said William T. Darden 
died, more than one year after the inception of the said policy, 
of which due notice was given and proof of loss furnished, 
yet notwithstanding· the undertakings and obligations of 
North .American Benefit Association, Incorporated, in this 
behalf it has failed and refused to pay to the said William 
G. Darden the amount of money due to him as beneficiary in 
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said certificate, though often requeste~ and has wholly failed 
and refused to comply with its obligations therein; and the 
said William T. Darden and William G. Darden, at all times, 
have fully complied with all.the conditions, restrictions, stipu-
lations ani~. obligations required of them by said certificate 
#5700 and all amendments thereto and violated none of the 
prohibitions thereof ; 
· page 3 ~ .And at the time hereinbefore set forth the said 
Eugene R. Jones was an officer apd agent of the 
said North American Benefit Association, Incorporated, which 
said corporation has failed to comply with. the requirements 
of sections 3845, 3846, 3847, and 3848 of the Code of Virginia 
of 1919, and amendments thereof, representing foreign cor-
porations doing business in the State of Virginia, without 
have complied with the law respecting foreign corporations 
doing business in the State of Virginia, and by reason thereof 
the said Eugene R. Jones became and is personally responsible 
to the plaintiff for the payment of claims against North 
American Benefit Association, Incorporated, in favor of resi-
dents of the State of Virginia; whereby and by reason where-
of judgment will be asked as and in the sum notified. 
WILIJAM G. DARDEN, 
By Counsel. 
MELSON & KILLOR-AN, 
THOMAS L. WOODWARD, p. q. 
page 4 ~ .. AND AFTERWARDS, to-wit: ORDER entered 
in the Circuit Court of Nansemond County on the 
12th day of October, 1936. 
NOTICE OF MOTION. 
William G. Darden, 
v. 
North American Benefit Association, a Delaware Corpora-
tion, and Eugene R. Jones. 
This day came the parties, by their attorneys, and the at-
torney for the defendants plead the General Issue, and this 
case is continued until the 6th day of November, 1936. 
page 5 } . AND AFTERWARDS, to-wit: AMENDED 
GROUNDS OF DEFENSE filed in the Clerk?s Of-
fice of the Circuit Court of Nansemond County the 24th day 
of February, 1937. . 
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Virginia: 
In the Circuit Court 'Of Nansemond County: 
AMENDED GROUNDS OF DEFENSE. 
William G. Darden, Plaintiff, 
v. 
North American Benefit Association, a Delaware Corpora-
tion, and Eugene R. Jones, Defendants. 
The d~fendant, North American Benefit Association, a 
Delaware Corporation; respectfully submits its amended 
gorounds of defense as follows: 
1. In section 4 of Article VII of the By-laws, pursuant to 
which the membership certificate 'vas issued to William G. 
Darden, father of the plaintiff, which by-laws are a part of 
said certificate, there is the following provision: 
''Sec. 4. Should the member die or death be caused directly 
or indirectly from any of the following diseases or causes, 
either acute or chronic, contracted within two years from date 
of this certificate, or within hvo years after reinstatement 
of membership, from heart disease, liver, bladder, stomach 
or kidney trouble uremia, Bright's disease, diabetes, cancer, 
ulcers, arterio cselero.~is, cerebral ·hemorrhage, embolism, 
pernicious anemia, tuberculosis or any chronic disease, the/ 
Association will pay one-fifth of the amount otherwise pay-
able under the terms of the membership certificate. If death 
is caused from surgical operation within said two-year pe-
riod, the liability shall be one-fifth of the amount otherwise 
payable.'' 
The defendant corporation says that the said William G. 
Darden died on August 9th, 1935, of heart disease 
page 6 } contracted within less than two years from the date 
of said membership certificate which was issued on 
N ovP.mber 1st, 1933. 
2. The contract was made in the State of Delaware and 
the laws of that state are applicable thereto in this case. 
3. If the laws of the State of Virginia, particularly1 Sec-tion 4228 of the Virginia Code, should prevail, the certrficate 
in question is not a policy of insurance within the meaning 
of said section. 
4. William T. Darden's age was far in advance of that 
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shown in his application for membership, to-wit: more than 
sixteen years. 
5. All other defenses that may be made under the general 
issue. 
Respectfully submitted: 
NORTH AMERICAN BENEFIT ASSOCIATION, 
. By JAMES H. CORBITT, 
Its Attorney. 
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. ginia. 
RECORD. 
William G. Darden, 
v. 
North .American Benefit Association and Eugene R. Jones. 
Stenographic report of all the testimony, together ·with all 
the motions, objections ·and exceptions on the part of the 
respective parties, the action of the Court in regard thereto, 
and all other incidents of the trial of the case of William 
G. Darden v. North American Benefit Association and Eugene 
R. Jones, tried in the Circuit Court of N ansemond County, 
Virginia, at Suffolk, Virginia, February 24, 1937, before Hon. 
J-ames L. McLemore and jury. 
Present: Mr. Thomas L. Woodward, counsel for the plain-
tiff. 
Mr. James H. Corbitt, counsel for North American Benefit 
Association. 
Messrs. Saunders & Hutton (Mr. Hutton) counsel for Eu· 
gene R. Jones. 
Phlegar & Tilghman, 
Shorthand Reporters, 
Norfolk-Richmond, Va. 
page 8 f Mr. Woodward: If your Honor please, counsel 
for the North American Benefit Association and for 
the plaintiff, William G. Darden, wish to stipulate that the 
trial of this case may be had before a jury of five, and that it 
may be entered of record. 
Note: ·The jury was then selected. 
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Mr. Woodward: If your Honor please, as to Eugene R. 
Jones, the plaintiff moves, at this time, to dismiss the notice 
of motion without prejudice as to any future action that he 
may wish to take. 
The Court: I suppose there is no objection to that Y 
Mr. Hutton: I represent Mr. Eugene R. Jones, and I have 
no objection to that motion. 
The Court: Very well. Let the order show that. 
Note: Opening statements were then made by Mr. Wood-
ward, on behalf of the plaintiff, and by Mr. Corbitt, on be-· 
half of the defendant North .Amer.ican Benefit Association. 
WILLIAM G. DARDEN, 
the plaintiff, being duly sworn, testified as follows : 
Examined by Mr. Woodward: 
Q. You are Mr. William G. Darden, residing in Nansemond 
County? 
page 9 ~ A. ·Yes, sir. 
Q. And the son of William T. Darden~ 
.A.. Yes. 
Q. Mr. Darden, I hand you certificate No. 5700, issued by 
North American Benefit Association, dated November 1, 
1933, signed by Eugene R. .Jones, President, on the life of 
William T. Darden, in which you are named as the beneficiary, 
and I ask you whether or not that policy was issued to you 
as of the date shown on the certificate? 
A. Yes, ~ir. 
Mr. Corbitt: I object to the statement that it was issued 
to him. The policy shows on its face all of its terms and how 
it was issued. 
The ·Court : He is filing the policy, I suppose, or offering 
it in evidence, and it will speak for itself. 
By Mr. Woodward: 
Q. Is that the policy which was issued 1 
A. Yes, sir. • 
Mr. Woodward: We wish to offer it in evidence. 
Note : The same is filed marked Exhibit No. 1. 
Q. (Mr. Woodward) When did your father die Y 
A. He died August 9th. 
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Q. What year-19357 
A. Yes, sir. 
Q. Were all premiums paid up to the time of 
his death? 
.A. Yes, sir. 
Q. Was that policy sold and delivered to you at your place 
by the agent of the company t 
.A. ·Yes, sir. 
Q. That was in N ansemond County it was delivered to you 
by the agent! 
.A. Yes, sir. 
Q. Did he collect the premium at the time! 
A. Yes, sir, that he did. 
Q. .And personally delivered the policy 7 
.A. Yes, sir. 
Mr. Woodward~ That is all. 
CROSS EXAMINATION. 
·By Mr. Corbitt: 
Q. Your father signed an application for this policy, or 
rather you signed it for him! 
.A .. I think he signed it, the best I remember. 
Mr. Woodward: I object to the introduction of the appli· 
cation on the ground it does not comply with Sec· 
page 11 ~ tion 4227 of the Code in that it is not of the type 
required. 
Mr. Corbitt: I understand the identity of the application 
is not questioned, Mr. Woodward! 
Mr. Woodward: After the Court decides whether it can be 
introduced in evidence. 
Mr. Corbitt: I do not think it is time to raise that ques-
tion. I ask the Court to reserve passing on that. We may 
not have to get to it. · 
· Note: The court looks at the Code of Virginia. 
· The Court: The- statute does not, in terms, cover the ap· 
plication. It does not say anything· about application at all. 
Mr. Woodward: Yes, it does, you·r Honor. Section 
4227-A. 
Note: The Court looks further at the Code. 
The Court : Now, what is the question Y 
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Mr. Corbitt: Mr. Woodward objooted to the cross exami-
nation and to the introduction of the application for this in .. 
surance. . 
The Court: I do not find anything in the statute referring 
to that at all. I will allow him to go ahead. 
Mr. Woodward: Just a minute, your Honor. (Reads 
from statute.) The application is a part oi the policy by 
virtue of the terms thereof, but it cannot be intro-
page 12 } duced in evidence and is not a part of the case un-
. less the type is within 8-point type. 
The Court: Do the decisions hold that Y 
Mr. Woodward: That is what the statute says. 
The Court: The question of doubt is whether that is a 
part of the policy. It says the ''Restrictive provisions there-
of.'' There are no restrictive provisions in that. 
Mr. Woodward: The next section is "nor any restrictive 
provision thereof, shall be valid unless such condition or re-
strictive provision is printed in type as large as brevier or 
eight-point type, or is written in pen and ink, or typewritten 
in or on such policy; provided, however, that nothing herein 
contained shall relate to or affect photographie copies of' ap.. 
plication, or parts thereof, attached to or made parts of poli-
cies of insurance." It deals with photographic copies. 
The Court: Was this attached to or made a part of the 
policy? 
Mr. Corbitt: No, it is not attaehed. It is just the applica-
tion that he made for this insuranee. It is not signed by the 
company, and there is no contract in there. 
Mr. Woodward: The policy provides (reads from same). 
· The Court: I do not see any reason why the 
page 13 ~ application cannot be introdueed. I have to so 
rule. 
Mr. Woodward: We except to that, yottr Honor. 
The Court: All right. 
By.Mr. Corbitt: 
Q. Mr. Darden, that is the application that your father 
:filP.d for the insuranee, isn't it (banding witness paper); and 
the signature was witnessed by 0. G. Wilson? 
A. I can't read it, and I don 1t know whether that is it; or 
not. 
Q .. You can't read f 
A. No, sir. 
Q. Were you present when the ap_plication was filed f 
A. ,I suppose so, the best I remember. · 
Q. Was Mr. 0. G. Wilson theref 
A. Yes, sir. 
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Q .. Who is Mr. 0. G. Wilson t 
A. I don't know: nothing more than Mr. 0. G. Wilson~ 
Q. Where is he· now, do you know f 
A. I don't know. 
Q. You don't know your father's signature! 
A. No, sir, I couldn't swear to it. 
Q . .And you can't write! 
A. No, sir. 
Q. I hand you another paper, the proof of death. 
page 14 r Mr. Woodward: Let tne see it~ Mr. Corbitt. 
Mr. Corbitt: You have sean it. It is th~ proo£ 
of death (hartding }>a.per to Mt•, Woodward). 
By Mr. Oorbitt: 
Q. What are your initialg Y 
A. W~ G. Darden. 
Q. And you are the beneficiary under the policy? 
A. Yes. sir. Q. Did yon sign that papert 
A. I don't know, I can't write my name. I ·think Mr. 
Bradshaw signed it. 
Q .. You can't write your namet 
A. No, sir. 
Q. And you. didn't sign thatY 
A. No, sir1 I don't know that I did. l can;t eitb0r read or 
write. 
Q. Yon kno~ whe~her you ·8igned lt1 do~ 't youf 
A. Well, if there 1S a cross mark th(!re, 1 slgne4 ·it, 
Q. Well, will you state whether you did sign or didn 1t sign 
itt 
A. No. I would not sayt because I don't know. 
Q. Well, do you sometimes attempt to write your name t 
A. No, sir, I don't .. 
page 15 ~ Q. You never attempt to write lt f 
A. No, sir. 
Q. Then you say you didn't write it Y 
A. If I wr()te it, I put an X underneath. 
Q. I am ~ot asking you about the X 'I a~k you if roo 
wrote wha. t is on thig piece of paper purportirtg. to be a signa-
ture ''William G, Dardoo Y'' Dtd yon write. that t 
Mr. Wo()dward: I object to that. I objoot to the nne of 
questions as to any evidence further than the~ fact the death 
certificate proves itself on the ground that the com12any has 
:filed no grounds of defense; that they have denied· the proof 
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of death on the· ground that it is not in conformity witll the 
facts. 
The Court: I overrule that objection. 
Mr. Woodward: Exception. 
By Mr. Corbitt: 
Q. Mr. Darden, attached to this paper is a Notary's cer-
tificate, which is as follows: ''State of Virginia, City of 
Suffolk, to-wit: This, 17th day of F·ebruary, 1936, personally 
appeared before me the above named William G. Darden, who 
is known to me, and who subscribed the foregoing- statement-
before me, and made oath that the foregoing answers are 
each and all complete and true. George F. "Whittey, Notary. 
My commission expires September 12, 1938." Did 
page 16 } you appear before Mr. Whitley and sign that paper 
and make a:ffida vi t to it Y 
A.- ,I. don't know, to tell you the truth, whether I did, or 
n~. , 
Q. Can you explain to the Court why it is you don't knowT 
. A. Well, I turned these papers over to Mr. Gardner, the 
best I know now, to have them signed before a Notary Public. 
I couldn't do it, and he said he would do it for me. 
Q. What Darden 7 
A. Lawrence Gardner. 
Q. Where does he live 7 
A. He lives up right close to me. Yonder he sits there, 
the fellow with dark hair by Dr. Bradshaw, and he said that· 
he would do it and fix it for me. I knew nothing about it. 
Q. So you didn't appear before Mr. Whitley? 
A. No, sir. 
Mr. Woodward: I object to that as the certificate speaks 
for itself. 
The ·court: I think that is true as to the certificate. You 
can test the man's memory. 
By Mr. Corbitt: 
Q. Notwithstanding Mr. George F. Whitley's 
page 17 ~ certificate as- a Notary that you personally ap-
peared before him on the 17th day of· February; 
1936, and subscribed the foregoing statement before him and 
made oath that the foregoing answers are all complete and 
true, you now tell the Court and jury you did not appear be-
fore Mr. Whitley? · 
Mr. Woodward: I object to that as it s·eeks to ~bviate the 
Notary's certificate. 
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The Court: I think he can ask the question t~ test the 
witness' memory. 
Note: The last question asked was read. 
Mr. Corbitt: All right, sir; will you answer that7 
A. (Pause.) 
The Court: If you understand the question, answer it. 
By Mr. Corbitt: 
Q. If you do not understand it, I will have Mr. ·Phlegar 
real it. 
Note : The question was read as follows : 
"Q. Notwithstanding Mr. George F. Whitley's certificate 
as a Notary that you personally appeared before him on the 
17th day of February, 1936, and subscribed the foregoing 
statement before him and made oath that the foregoing an-
swers ar~ all .complete and true, you now tell the Court and 
jury you did not appear before Mr. Whitley7" 
page 18 ~ A. Yes, sir, I think I did, because of the date 
Mr. Gardner brought down the form. 
Q. (Mr. Corbitt) Tell the Court and jury why it was a 
moment ag·o you said you did not appear before Mr. Whitley, 
that you turne4 all the papers over to Mr. Gardner, and what-
ever was dohe, Mr. Gardner did itY · 
A. He come and got me the day that the paper was signed. 
Q. I ask you· again, .did you sign that papert 
A. Yes, I~ - . 
. Mr. Woodward: (Interposing) It doesn't ·make any dif-
ference whether he signed it, or not. The certificate shows 
that he did. 
The Court: The man has already testified to it. 
Mr. Corbitt: But he didn't give .him a chance to answer. 
Note: The question was read as f.ollows: "I ask you 
again, did you sign that paperY" 
A. Yes, sir. 
20 Supreme Court of Appeals of Virginia 
By Mr. Corbitt: 
Q. Why did you say before you did not sign it, and couldn't 
write! 
A. I can't write, an,d I went to Mr. Gardner, and 
page 19 ~ he took me to have the papers fixed before the 
Notary Public. I remember that. 
Q. Then you can write your name 7 
A. No, sir. 
Q. Is Mr. Gardner in the c·ourt room' 
A. Yes, sir, yonder he sits beside Bradshaw. 
Q. Yon tell the court and jury one time you signed it, is 
that right-that this William G. Darden is your signature! 
A. Well, I can't write. 
Mr .. Woodward: That is immaterial. The Notary's cer-
tificate is conclusive. He says that he can't write. The im-
plication is plain that somebody put it there for him. It is 
absolutely immaterial to this inquiry. There is no ground 
of defense filed which would bring that in issue, and it seems 
to me that we have pursued it far enough. , 
The ·Court: I don't know that grounds of defense were 
asked for. 
Mr. Woodward: Yes, sir, grounds of defense were called 
for at the docket calling, and also I have a letter shoWing that 
grounds of defense were asked for, and Mr. Hutton-
Mr. Corbitt: There is no recor<l of it having 
page 20 ~ been done. 
Mr. Woodward: I asked Mr. Hutton for them, 
and he said it would be filed. 
Mr. Corbitt: I would like to test the witness' memory. 
The Court: It seems to me_.you have gone .as far as yo.u 
can go. · ! 
By Mr. Corbitt:: . 
Q. I understand yon admit you signed the paperY 
A. No, sir, I told you I can't write.. . 
Q. I thought yo~·said a while ago you did sign itt 
A. I said I was with him when it was signed. 
Q. You don't know whether your father signed that paper, 
or notY 
A. Well, I told you once, and I don't know why you want 
to keep on asking me. 
Q. You can tell me againY 
A. I reckon he did. I don't remember for certain whether 
he did, or whether he didn't. 
Q. Does it look like his signature? 
A. I don't know about that. 
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Mr. Corbitt: All right, Mr. Woodward. 
Mr. Woodward: That is all. We rest. 
page 21 r Note: The application is filed as Exhibit No.2. 
The plaintiff rests. 
DR. C. J. BRADSHAW, 
a witness on behalf of the defendant, being duly sworn, tes-
tified as follows : 
Examined by Mr. ·Corbitt: 
Q. You are Dr. C. J. Bradshaw! 
A. Yes, sir. 
Q. Have you been sworn f 
A. Yes, sir. 
Q. You live at Carsville Y 
A. Yes, sir. 
Mr. Woodward: Did you put this paper in evidence in 
your cross examination Y 
Mr. Corbitt: Not yet. 
By Mr. Corbitt: 
· Q. Did you know Mr. William T. Darden! 
A. Yes, sir. 
Q. How far did you live from him! 
A. About two miles or two and a half, or something like 
that. 
Q. How long have you been practicing medi-
page 22 } cine 7 . 
A. Since 1892, I am sorry to have to admit. 
Q. Where did you g·raduate in medicine! 
A. Medical College of Virginia. 
Mr. Woodward: I admit Dr. Bradshaw's competency. 
Mr. Corbitt: I am not going into that. 
Q. (Mr. Corbitt) I hand you a paper marked "Certifi-
cate of death,'' which purports to be signed by you, and ask 
you if you signed that paperY 
A. Yes, sir. 
Mr. Corbitt: I offer that in evidence. 
Note: The. paper referred to is filed marked Exhibit No.3. 
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Witness : I call your attention to. an unintentional error: 
That appears 1935 and it should be 1934. 
-.Q. (Mr. Corbitt) In other words, under question 22, Medi-
cal Certificate of Death, it reads: "I hereby certify I at-
tended deceased from September, 1935, to August 1, 1935." 
I understand that should read "I hereby certify that I at-
tended deceased from September, 1934, to August 1, 1935 7 '' 
A. Yes, sir, and I would like still further to qualify that 
statement: The certificate was made out from memory, and 
it is possible my meinory was at fault, and it might have been 
October instead of September. I don't know 
page 23 ~ whether it makes any difference, or not. I state 
that because I was located there at that time, and 
my plans were a little uncertain, and I was not keeping ac-
curate records of my work. 
Q. So, while you say .September, 1935, it should have been 
either September, 1934, or October, 1934? 
A. One or the other, but I am not quite sure which. 
Q. One or the other 7 
A. Yes, sir. 
Q. With that exception, that is a correct statement? 
A. Yes, sir. 
Q. This shows that he died of valvular heart disease Y 
A. Yes, sir. . 
Q .. I hand you another paper entitled "Proof of Death," 
in which it states the deceased's full name is William T. Dar-
d.en, which appears to be ~igned by you. I ask you if you 
signed that paperY 
A. Yes, sir, I did. 
Mr. Woodward: What is the name of that paperY 
Mr. Corbitt: Proof of Death. · 
Q. (Mr. Corbitt) I note that this paper shows-
Mr. Woodward: (Interposing) I object to the Proof of 
Death on the gTound that there is no evidence that the paper 
was ever filed with the company. 
page 24 } Mr. Corbitt: This paper shows that William T. 
Darden died August 9, 1935-
Mr. Woodward: Just a minute. Has your Honor ruled 
on that? 
The Court: I have not. 
Mr. Corbitt: The paper speaks for itself as to the facts. 
Mr. Woodward: An ea:; parte statement by anybody would 
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not bind the company or anybody unless it was filed. 
Mr. Corbitt: They cannot recover on a policy until they 
file the proof of death, and here is the proof of death made 
· by Dr. Bradshaw. 
The Court: Whatever fact Dr. Bradshaw has testified to 
in the proof, he can testify to now. I don't know whether 
it carries the force and effect of a proof of death under the 
policy which requires it to be made in a certain time, unless· 
you can show how it was done. 
By Mr. Corbitt: 
Q. This paper shows that you first attended him on Octo-
ber 10, 1934--
Mr. Woodward: (Interposing) Just a minute. I sub..; 
mit what that paper shows is neither here nor there unless 
it is shown that it was a paper made by Dr. Bradshaw in the 
regu)ar course of business. 
page 25 ~ Mr. Corbitt: I am asking Dr. Bradshaw if that 
is the correct date, October 10, 1934--was that the 
first time you attended him. 
Witness: It was either October or September, I would not 
be sure of which, just as I stated. · 
Bv Mr. Corbitt: 
-Q. Now, Doctor, when you first attended Mr. William T. 
Darden, in September or October, 1934, what did you find 
him suffering from at that time? 
A. Distressed breathing, rapid and irregular heart ac-
tion. 
Q. Was that what is called valvular heart disease? 
A. That is one of the symptoms. They are some of the 
symptoms of that disease, yes. 
Q. With those symptoms, did you diagnose it as valvular 
heart disease? 
A. Yes, sir, after as careful examination as I could make. 
Mr. Corbitt: Your Honor, I offer in evidence this Proof 
of Death No.2. 
Mr. Woodward: We object to it on the grounds hereto-
fore stated. 
The Court: The objection is overruled. 
Mr. Woodward: Exception. 
page 26 ~ Note: The paper referred to is filed as Ex-
hibit No.4. 
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By Mr. Corbitt: ·I also offer in evidence ano~her paper 
entitled ''Proof of Death, No. 1.'' 
Mr. Woodward: Is this the same paper you examined the • 
witness about Y 
Mr. CoF,~~~t: Yes. 
:· ( 
Note;. · T~ ·paper is :filed as Exhibit No. 5. 
By Mr. Corbitt: I offer in evidence, as Exhibit No. 2, this 
application. 
Mr. Woodward: I object, and I understand that your 
Honor overruled it, and I except, because it is not of the 
type provided by law, and also note that it is not a photo-
graphic copy. 
The Court: All right. 
Mr. Corbitt: You can cross-examine him. 
CROSS EXAMINATION. 
By Mr. Woodward: Without waiving our objections to the 
papers which Mr. Corbitt has introduced in evidence, we 
cross-examine Dr. Bradshaw. 
Q. Dr. Bradshaw, in the fall in 1934, you were uncertain 
as to your plans, and, therefore, were not keeping accurate 
records as to dates and things of that kind Y 
page 27 ~ A. Yes, sir. 
Q. The fact is, you were fi.Tst called to this man 
out close to Carsville, at somebody else's house Y 
A. I don't understand the question 7 
Q. The fact is, you were :first called to this man close to 
to Carsville, at somebody else's house 7 
A. Yes, sir. 
Q. Could you say definitely ,what date that wasY 
Mr. Corbitt: I object to that. He has stated it was either 
September, 1934, or October, 1934. 
Mr. Woodward: What is your objection to the question? 
4.~:re you afraid Y 
Mr. Corbitt: No. He has stated it, and it is in evidence. 
Mr. Woodward: I can cross-examine the witness as to 
your evidence, can't I Y 
Q .. (Mr. Woodward) Are you certain as to the date? 
A. No; it was September or October. 
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Q. Might it not have been the early part of November! 
A. No, I don't think so. It was a beautiful moonlight night, 
either in September or October. 
Q. And if ·other people say that it was in November, you 
are prepared to say that they are mistaken! 
A. I would say I believe that they are wrong, 
page 28 } and I believe I am right. . . 
Q. Not having your records, you are basing· that 
solely on memory? 
A. Solely on memory. 
Q. You say you found him with distressed breathing at the 
time you visited himY 
A. Yes. 
Q. Did you diagnose his case at that time, or later· on, or 
did you just make a hasty examination of him-? . . · . · 
A. I just made the best examination I could, and later 
on I made a further· examination which satisfied me I was 
correct. 
Q. When was your later examination ma«;l~ Y . · 
A. Probably the same year after we got.bim .. home. . . 
Q. He did not remain in bed more than two or three days, 
did heY 
A. I can't recall. I would not suppose that .he did. 
Q. And he was up and about to the very day that he died, 
and he died very suddenly Y · . 
A. He died rather suddenly. I do not know as to the very 
day that he died, but I believe that is correct. 
Q. And how long had it been prior to his death that you 
had previously attended him? 
.A. I can't recall. He would keep medicine on hand; when 
his supply would get low, he would come by and 
page 29 ~ get another supply, and I can't say just how long 
before his death he had received another supply. 
Q. Did you examine him each time he came by for medi-
cioof ' 
A. Sometimes I would, and sometimes I would not. 
Q. Were you there when he died Y 
A. I don't think so~ I, think he died before I got there. 
Q. Are you in position to say with absolute certainty as to 
what he died ofT 
A. I don't. think everybody says that; he can state what 
he'believes to be true. I am not infallible. 
Q. I mean to a certainty within your ·experience and ob-
servation as a physician, is it certain in your mind that he 
died of valvular heart disease T 
A. I believe it to oe true; otherwise I would not have stated 
it. 
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Q. Now, your death certificate shows on its face that you 
attended him from .September, 1935, to August 1, 1935, and 
I think you changed that probably to October, 1934, to Au-
gust, 1935! 
.A. It might have been October when I signed that. I still 
say that that was signed from memory-both were signed 
from memory,-and my intentions were good at 
page 30 ~ that time. 
Q. We do not question your intentions at all. I 
think that is all. 
RE-DIRECT EXAMINATION. 
By 1\fr. Corbitt: 
Q. You said from memory you were testifying, but, having 
seen the death certificate and the proof of death, in which 
you state that he died of valvular heart disease, you still say 
that you believe that he died of valvular heart disease Y 
.A. Yes, I still believe it. I beli~ve it strong enough to 
pay the cost of an autopsy if I am found to be wrong, if 
somebody else will .pay the cost if I am proven to be right. 
Q. You said, in response to a question by Mr. Woodward, 
that you were giving him medicine during the period from 
the time you fi·rst went to see him, in 1934, until sometime up 
to his death, or prior to this death; was that medicine given 
him for valvular heart disease Y 
A. Yes, sir. 
Q . .And he would come to you from time to time to get itT 
A. Yes, sir. 
page 31} RE-CROSS EXAMINATION. 
By Mr. Woodward: 
Q. He died nearly ten months later 7 
A. Yes, sir. 
Mr. Corbitt: The record shows when he died. The doctor 
went to see him in September or October, 1934, and he died 
in August, 1935. 
Mr. Woodward: Are you the witness Y 
Mr. Corbitt: No, but the record shows it. 
By Mr. Woodward : 
Q. If the policy was taken in October, 1933, and he died 
in August, 1935, he lived nearly twenty-two months after the 
policy was. taken out y . 
A. Yes. 
The defendant rests. 
W. G. Darden v. North American Benefit As so. 27 
page 32 ~ MOTION TO STRIKE. 
~r. Woodward: Your Hqnor, I move to strike the evi-
dence of the defendant on the ground that it offers no de-
fense in this case, and that the plaintiff is entitled to a ver-
dict as a matter of law for $450.00. I say that on the ground 
that the defense offered by the company is f·or a breech of a 
condition subsequent to the making of the policy, and that 
the death did not occur within one year of the making of the 
policy, and, therefore, it comes within the incontestable 
clause of the Code of Virginia, Section 4228, for this, that 
the company cannot contract or make a valid contract in Vir-
ginia in the face of the incontestable· clause whereby the policy 
is defeated by some event which takes place after one year. 
Section 4228 is as much a part of the policy as if it is carried 
in the policy, and the policy says that it is incontestable after 
one year from any cause exce.pt suicide .. 
Note : Then counsel proceeded to argue the motion. 
Mr. Corbitt: I understand when counsel makes a motion 
to strike, I understand he rests his case, and I want a ruling 
on that. I do not want to argue this, and then have a motion 
to introduce further testimony. 
The Court: The defendant's counsel can move 
page 33 ~ to strike when the plaintiff has· closed, and then 
he can put in any evidence on the merits. I doubt 
if there is any cause for allowing the case to be reopened 
after the defendant has rested and the plaintiff has moved 
to strike. It seems to me like a demurrer to the evidence, and 
the case will stand on the situation as it is· left at this time. 
That is my impression. 
Mr. Corbitt. That is my understanding, that there will 
be no more evidence in the case. 
· The Court : I don't see how there can be any more evi-
dence in the case. · 
Mr. Corbitt: That being· the case, I do not think it is a 
matter of any gTeat trouble for the Court to decide. The 
statute provides for a contest of a policy. We are not con-
testing the delivery of the policy. We are not here saying 
that the beneficiary is not entitled to something, and it is 
not for the Court to determine and it is not for the jury, but 
a question of law as to how much. he is entitled to recover. 
We are not contesting the validity of the policy. We are 
not saying that this policy was invalid on account of fraud. 
We say that the policy is all right, and it is purely a ques-
tion of coverage. .. 
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page 34 ~ Mr. Woodward's position is· where the policy 
is contested. We come in here and he says under 
this policy we owe his client $4:50.00, and we say under. the 
terms· of the policy itself we owe his client $90.00, and it is 
purely a question of construction for the Court and not for 
determination of the jury which position is right. 
I want to read just what the policy says, but I will say be-
fore I get to that that it is purely a question of coverage, and 
what is coverag·e. 
Note: 1\!Ir. Corbitt then continued to argue, to which Mr. 
Woodward replied, and both submitted authorities . 
. The Court: I do not see any use for a jury. I have got 
to say which 1one of the provisions applies to this case. It 
seems to me we had as well let the jury go. 
I have not examined that case, but I want to do it. What 
I am going to say is subject to examination. 
The impression I have at this time, I will say for the bene-
fit of probably somebody's advantage, or somebody's dis-
advantage, and it rather seems to me, from hearing you read 
these authorities, that this is a case where the company has 
issued a policy for $450, and the presumption 
page 35 ~ among counsel is that that was a good. policy when 
· · · i~ was written and delivered and the premium paid. 
It, therefore, seems to me that they have assumed a liability 
of $450. 
Now, the policy goes on, and that assumption goes on until 
this man died. There was no liability until he died. At the 
time h~ died, two years had elapsed since a perfectly good 
policy was issued. If that is so, I don't see why the statut~ 
does not ~orne in and say that it is incontestable after a year 
and that it would have to pay the amount of that policy of 
$450. That is the way it looks to me at this time. I think 
your argument is-I think there is some sophistry, and it 
is not quite convincing, and I may change my mind about it. 
I would like to· see that authority. . 
Mr. Corbitt: I would like to submit some authorities. I 
did not bring them down. 
The Court : Just let the jury go. . 
·Mr. Corbitt: Are you going to withdraw a juror? -
The Court: You can by consent submit it to the court, if 
you gentlemen will agree. 
Mr. Woodward: Let us have this statement: It is agreed 
by and between counsel for Darden and the North American 
Benefit Association that all questions of law and fact shall 
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be submitted to the Court, and let the jury be dis-
page 36 ~ charged. · 
The Court: All questions of law or fact. 
Mr. Woodward: Very well. 
Note : Thereupon the further hearing was adjourned. 
page 37 ~ AND AFTERWARDS, to-wit: ORDER entered 
in the Circuit Court of N ansemond C~unty the 
13th day of May, 1937. 
Virgjnia: 
In the Circuit Court of Nansemond County. 
JUDGMENT. 
William G. Darden, Plaintiff, 
'V. 
North American Benefit Association, a Delaware Corpora-
tion, and Eugene R. Jones, Defendants. 
On the .24th day of February, 1937, came again the parties 
by their attorneys, and, upon motion of the plaintiff by his 
attorney, the case was dismissed without prejudice as to 
Eugene R. Jones, and, the defendant, North American Bene-
fit Ass·cciation, having· duly filed its amended grounds of de-
fense, thereupon came a jury, who, being sworn to well and 
trulv try the issue joined and a true verdict give according 
to the law and evidence, heard the evidence of the plaintiff 
and the defendant, whereupon the plaintiff, by counsel, moved 
to strike the defendant's evidence upon the ground that the 
~arne did not constitute a legal defense to the plaintiff's 
claim. Thereupon, by agreement of the parties, one of the 
jurors was ordP.red to stand aside and the jury was dis-
charged fTom the hearing of the case and the several mat-
ters of law and fact were submitted to the court for its de-
termination and judgment, and, the court taking time to con-
sider, the casP. was continued. · 
And this day came again the parties by their attorneys and, 
the several matters of law and fact being argued, 
page 38 ~ it is considered. by the court, for reasons stated in 
- writing and made a part of the record, that the 
plaintiff recover against the defendant, North American 
Benefit Association, the sum of Ninety Dollars ($90.00) with 
interest thereon from the 1st day of March, 1936, until paid 
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and his costs by him in this behalf expended. To the action 
of the court in not rendering judgment in favor of the plain-
tiff against the· defendant, North American Benefit Associa-
tion, for the sum· of $450.00, with interest thereon from the 
1st day of March, 1936, until paid, the plaintiff, by counsel, 
duly excepted. 
page 39 ~ AND AFTERvV .A.RDS, to-wit: OPINION OF 
COURT filed in the Clerk's Office of the Circuit 
Court of N ansemond County the 13th day of May, 1937. 
Mr. James H. Corbitt 
Mr. Thomas L. Woodward 
Suffolk, Virginia 
May 12, 1937. 
Re: Wm. G. Darden v. North American Benefit Association. 
Gentlemen: 
I have reached the conclusion in this cas·e that the risk of 
death from heart disease contracted within two years .from 
the date of the policy was limited by the contract to one-fifth 
of its face value. 1 do not think the policy covered any 
greater liability in its inception, and therefore S. 4228 of the 
Code does not apply to this policy. · 
].!fy view is that there is no contest of the policy on the part 
of the insurance company, but an effort on its part to have the 
contract judicially construed. 
I am basing my decision in the case largely upon [T nited 
States Insurance Co. v. Massey, 159 Va. 832 and the au-
thorities therein cited, especially the quotation from Cordoza, 
C. J. in Metropolitat~ Life Insuran-ce Co. v. Con1vay, 252 N. Y. 
449. 
JLM:S. 
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Yours very truly, 
JAMES L. McLE:NIORE. 
JUDGE'S CERTIFICATE. 
I, James L. N~cLemore, Judge of the Circuit Court of N anse-
mond County, Virginia; who presided over the foregoing trial 
of William G. Darden v. North American Benefit Association 
and Eugene R. Jones, in said court on February 24, 1937, do 
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certify that the f-oregoing, together with the exhibits therein 
referred to, is a true and correet copy and report of all the 
evidence and testimonv and other incidents of the trial of the 
said case. .. 
i£:.A.S to_Jhe exhibits offered in evidence, as shown by the said 
report,·to-wit: 
·;: ... ~ 
Exhibit ·No. 1-policy; 
.·Exhibit No. 2-application; 
Exhibit No. 3-certificate of death; 
Exhibit No. 4-proof of death No.2; 
,,Exhibit No. 5-proof of death No.1: ,. 
the originals thereof have been initialed by me for the pur-
pose of identification, it having been agreed between counsel 
for. the plaintiff and counsel for the defendant that said 
original.exhibits shall be transmitted to the Supreme ·Court 
of Appeals as part of the record in this ease, in lieu of cer-
tifying to said court copies of said exhibits. 
And I do further certify that the attorneys f.or the defend-
ants ha4.'reasonable notice in 'vriting given by the plaintiff 
of the time and place when the foregoing report 
page 41 ~ of the testimony, exhibits excepti·ons and other in-
cidents of the trial of said case would be tendered 
and presented to me for signature and authentication. The 
same was tendered to me on the 9th day of July, 1937. 
Given under my hand this 13 day of July, 1937, and within 
sixty days after the entry of the final judgment in said case. 
tT.AMES L. McLEMORE, 
Judge. 
CLERI{'S CERTIFICATE. 
I, John H. Po,vell, Clerk of the Circuit Court of N anse-
mond County, Virginia, do certify that the foregoing rep-ort 
of the testimony, exhibits, motions, exceptions and other in-
cidents of the trial of the case of William G. Darden v. North 
.American Benefit Association and Eugene R. Jones, together 
with the original exhibits therein referred to, all of which 
have been authenticated by the Judge of the said court, were 
lodged and filed with me as Clerk of the said court on the 
13th day of July, 1937. 
JOHN H. POWELL, 
Clerk. 
·oo: SlllpJlltQme <V<mrt of Appe8!rs .ef'~m. 
pagQ· 42 }- CJL.EEK '·S. 0E:RmiPDCA1'1i1 •. 
:&; J.ooo Hl Fo:weu, <Vl:&r.k oii- the· Cirtcuit C~t af ~ 
mond County, Virginia, do certify that the foregomgt: ]$ m 
1mve- W&nscripit·of: tha·l~e(}W{}! in. the ease· ef Willi.am (it llilmci~Bn, 
plaintiff v. North American Benefi·t Association~ ro :f>e~e\ 
corporation, and Eugene R. Jones, defendants, lately pend~g 
in said Court. · . :. . 
I further certify that the sanTO"· was n@it: m·a~e- up and.: ao.m-
pleted and delivered u:ntiai the de:fenal:lnts:: ha61 neaeiw<i! ~:eu­
sonable notice thereon and <'rf;· the· intentre~ or the· plai:nifnffi" to 
apply to the Supreme· C0nrt ef; .AJpperuJ.s. ()f Vi-rginia- :63r,· a 
writ of error and s~tpersedeas to the judgment therein . 
. · ! 
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